RESOURCES                                                                             TRANSFER OF RESOURCES                                              


2342-TRANSFER OF RESOURCES

	POLICY STATEMENT
	If an A/R, anyone acting legally on an A/R's behalf, anyone holding an asset in common with an A/R, or the A/R's spouse, gives away or sells resources for less than current market value (CMV) during the look-back period, the A/R may be subject to a transfer of resource penalty.

The transfer of resource policy does not apply to Family Medicaid.



	BASIC CONSIDERATIONS

Definitions

TEFRA

MCCA

OBRA'93

Uncompensated Value

Look Back Period


	Tax Equity and Fiscal Responsibility Act of 1982 - the legislative basis for the transfer of resource penalty prior to 7/1/88.

Medicare Catastrophic Care Act of 1988 - the legislative basis for the transfer of resource penalty between 7/1/88 and 10/1/93.

Omnibus Budget Reconciliation Act of 1993 - the legislative basis for the transfer of resource penalty, effective 10/1/93, for all resources transferred on or after 8/11/93.

The difference between the FMV of the resource at the time of the transfer and compensation received for the resource.

A specified number of months immediately preceding the application or request for assistance for which the worker must determine if a resource has been transferred. The look back period is different for each type of penalty:

TEFRA-24 months, beginning with the month of application;

MCCA-30 months, beginning with the month of application

OBRA'93

-60 months for resources transferred into a trust, beginning with the first month the A/R enters LA-D and requests Medicaid benefits to pay the cost of care;

 -36 months for other transferred resources beginning with the first month the A/R enters LA-D and requests Medicaid benefits to pay the cost of care.


	BASIC CONSIDERATIONS 

(cont.)

All Transfers

Transfers Made 

Prior to 8-11-93

(MCCA)
	A transfer of resources penalty does not apply if any one of the following conditions is met:

· A resource is used to pay a valid debt.

· A resource is a valid loan.

· An A/R transfers a resource to his/her spouse, or to another individual for the sole benefit of the spouse. See page 2502 for a definition of sole benefit of.

· An A/R can provide a satisfactory showing that he/she intended to dispose of the resource for fair market value, or for other valuable considerations. This would include situations where an individual is defrauded or executes a transfer as a result of misrepresentation.

· The transferred resources have been returned to the individual.

· Denial of eligibility would cause an undue hardship. Undue hardship must be considered in every case. Refer to Section 2304.

· A resource was transferred exclusively for a purpose other than to qualify for Medicaid.

· A resource owned by the community spouse of an institutionalized A/R is transferred by the community spouse after eligibility has been established.

· A resource was excluded at the time of the transfer, such as a homeplace.

· An ineligible spouse or parent transfers his/her own resource to someone other than the A/R.

· A co-owner of an unrestricted bank account jointly owned by the A/R withdraws funds from the account without the A/R's signature.

· An applicant transferred a resource more than 30 months prior to the month of application.




	BASIC CONSIDERATIONS

(cont.)

Transfers Made On

Or After 8/11/93

(OBRA’93)

Transfers Made 

Prior to 8/11/93

(MCCA)

Transfers Made

On or After 8/11/93

(OBRA ’93)
	A transfer of resources penalty does not apply if any one of the following conditions is met:

· The homeplace was transferred (1) to the spouse of the A/R or (2) child of the A/R if the child is under the age of 21 or is blind or is permanently and totally disabled.

· The homeplace was transferred to a sibling of a LA-D A/R if the sibling has an equity interest in the home and has been residing in the home for at least one year immediately prior to the A/R entering LA-D.

· The homeplace was transferred to a son or daughter of the A/R who has been residing in the home for at least two years immediately prior to the A/R entering LA-D, and the son or daughter was providing such care to the A/R as to permit the A/R to continue to reside at home rather than enter LA-D.

· The assets were transferred to a trust established for the sole benefit of (1) the A/R's disabled child or (2) a disabled individual who is under 65 years of age. Use the same definition of sole benefit of as for transfer to a spouse. See Section 2502.

· The transferred resource was any resource other than a homeplace that can be excluded under FBR policy.

· The resource was excluded under Non-FBR policy and was transferred into a trust.

A transfer penalty does apply and is developed if any one of the following conditions is met:

· An applicant gives away or sells a non-excluded resource for less than CMV or refuses an inheritance during the 30 month period.

· The spouse of an A/R transfers an asset to anyone for purposes other than the sole benefit of him/herself during the 36 month look back period. Refer to Section 2502 for definition of sole benefit of.


	BASIC CONSIDERATIONS

Transfers Made 

on Or After 8/11/93

(OBRA ‘93)

(cont.)
	· An A/R gives away or sells a resource for less than CMV, or refuses an inheritance, during the 36 month look back period or anytime thereafter.

· An A/R transfers non-excluded resources into a trust during the 60 month look back period or anytime thereafter.

· An A/R transfers homeplace property to anyone other than those individuals listed in the above exceptions.

· An asset is held by an A/R in common with another individual as joint tenant, tenancy in common or similar arrangement and other owner reduces or eliminates the A/R's ownership or control. NOTE: It does not matter if the A/R had knowledge or gave consent. This includes withdrawals from joint accounts by the other account holder.

The possibility of a transfer of resource must be documented on every application for ABD Medicaid, with detailed development at the time of application for a LA-D COA.

Indications that a transfer of ownership may have occurred include, but are not limited to the following:

· an individual alleges a resource transfer

· an individual's resources exceed the statutory limit for one or more months of the review period and decline in subsequent months

· other evidence, such as an IRS alert indicating the sale of land or stock.



	PROCEDURES

Developing the 

Possibility of a 

Transfer of Resources

BASIC 

CONSIDERATIONS

Developing the Possibility of a 

Transfer of Resources

(cont.)
	Obtain the individual's signed statement on the following:

· the nature of the transfer-whether the resource was sold, given away, exchanged for goods or services, etc.

· the method of transfer-whether the property was listed with an agent and sold, transferred without financial considerations, disposed  of through purchase(s), etc.

· the date of transfer

· a description of the transferred property

· the market value of  the transfer - the amount of cash transferred or the estimated current market value(CMV) minus encumbrances of the property the month of transfer

· the amount of compensation received, if any, whether there were proceeds, their value and whether additional consideration is expected and when

· any remaining ownership interest, such as a partial interest.

Obtain a copy of available evidence of the alleged transaction. This would include items such as bills of sale, statements of purchase, receipts from landlords for prepayment of rent or corroborating statements from recipients of gifts.

NOTE: Recognize that an individual may not be able to provide an exact to the penny accounting for purchases incurred more than a month or two in the past. Additionally, an individual  may allege a purchase or that money was spent in a way, which cannot be corroborated, such as gambling. Exercise great care in resolving the issue of transfer by spending. Any reasonable accounting can be accepted.

Limit development when an individual alleges having transferred excess countable resources through spending, such as making one or more purchases. Such allegations must always be documented by the individual's statement, but no other evidence need be developed except in either of the following situations:

· The individual cannot provide enough information about the alleged purchases to establish his/her resource eligibility status as of the first moment of each relevant month.

· Information in the files makes the allegations questionable.

If an A/R is found to have incurred a transfer of resources penalty, complete the following procedures:

· Compute and document the correct penalty.

· Notify the A/R that the penalty is being imposed, and that the undue hardship provision was considered and determined not to be applicable.

· Schedule an alert on the system, such as “transfer of resources penalty in effect through MM/YY”.

· For all cases involving a penalty of more than three years, flag the record as an exception to record retention procedures. Do not destroy the record until the penalty expires or the individual dies, whichever occurs first.


	PROCEDURES

(cont.)

Medicaid Catastrophic Care Act (MCCA) Transfer of Resources Penalty

OBRA ’93  Transfer

of Resources Penalty

	Develop a MCCA transfer of resources penalty on all Medicaid Applications effective 7/1/88 who have transferred a non-excluded resource for less than CMV within the 30 month look back period but prior to August 11, 1993.

Impose a transfer penalty only on applicants requesting a nursing home vendor payment or community waivered services, including current SSI recipients and SSI recipients changing to ABD Medicaid:

· Do not authorize a vendor payment for nursing home residents.

· Do not approve cost share for CCSP recipients.  Return Form 5599 to the CCSP case manager with a notation that the A/R is not eligible for waivered services due to a penalty.

Determine the number of months of the penalty by dividing the total uncompensated value (UV) of the transferred resource by the average monthly private pay rate of the nursing home in which the A/R resides (daily rate X 365/12).  For community waivered services penalty computations, compute the penalty using the private pay rate of the nursing home of the A/R’s choice.

Do not impose a penalty for a fraction of a month.  Round down all computations.

Impose the transfer penalty to begin with the month following the month of transfer, not to exceed 30 months.

Develop an OBRA ’93 transfer of resource penalty on every A/R effective October 1, 1993.  Develop a penalty on all resources transferred within the 36 month look back period or anytime thereafter.  Impose an OBRA ’93 penalty only on those resources transferred on or after 8/11/93.   For any resource transferred prior to 8/11/93, apply the MCCA penalty.

Determine the number of months of the penalty by dividing the total uncompensated value (UV) of the transferred resource by the average Georgia private pay rate (See Appendix A.1).  Drop all fractions.

Begin the penalty the month that the resource was transferred.  Do not apply a penalty for a fraction of a month.  There is no limit to the number of months a penalty may last.




	PROCEDURES

OBRA ’93 Transfer of

Resource Penalty

(cont.)
All Transfers
	Impose the penalty on A/R’s in LA-D as follows:

· A/R’s requesting nursing home service or Institutionalized Hospice in the nursing home will not be eligible for a vendor payment.  Determine eligibility as usual.  Do not authorize a vendor payment.  The A/R is responsible for paying the Medicaid rate to the NH/Hospice provider.

· A/R’s requesting services under a home and community based waiver (CCSP, ICWP, MRWP/CHSS, non-institutionalized  Hospice, Deeming Waiver) will be ineligible for home and community based services (not receiving waivered services).  Do not determine eligibility under the Medicaid CAP.  Complete a CMD.

When it is determined that a resource transfer will result in a penalty period, notify the A/R, PR and nursing home.  The notice should include a statement that the hardship provision was determined not to be applicable.  For CCSP, ICWP, MRWP/CHSS and non-institutionalized Hospice COA’s, return the communicator form to the originator notated with the month the penalty period will end.



	SPECIAL CONSIDERATIONS

Transfers Before

7/01/88

Multiple Transfers

Prior to 8/11/93

(MCCA)

Multiple Transfers 

On or After

8/11/93

(OBRA ’93)

Treatment of  Income

As a Resource
	If an individual makes more than one application for Medicaid (whether approved or denied), the look back period is based on the first date that the individual enters LA-D and requests Medicaid to pay for those services.

If an A/R is not in a nursing home under the Nursing Home or Institutionalized Hospice class of assistance or receiving community waivered services at the time the transfer penalty is computed, the penalty has no immediate effect.  However, if the A/R enters a NH, Institutionalized Hospice or begins receiving community waivered services before the penalty expires, impose the remainder of the penalty.

If a resource is transferred back to the A/R, void the penalty.  Determine eligibility for all requested months as if no transfer had ever occurred.

If a resource is partially transferred back to the A/R, recompute the penalty.  An A/R may not exchange non-excluded resources for services received prior to the transfer unless there was a written contract.

If a transfer of resources is discovered that occurred before 7/01/88, a penalty other than the MCCA penalty may be appropriate, including a penalty resulting in ineligibility for Medicaid for a certain number of months.  Consult your supervisor for correct procedures to follow if this situation occurs.

For an A/R who transfers more than one resource, develop a transfer of resources penalty on each separate transfer.  Begin the penalty with the earliest transfer and impose the penalties concurrently.

For an A/R who transfers more than one resource, develop a transfer of resources penalty on each separate transfer.  Impose all penalties consecutively.

· Begin the penalty with the first transfer.

· Impose the penalty for the second transfer to begin the month following the expiration of the first penalty.

· Impose the penalty for the third transfer to begin the month following the expiration of the second penalty.

· Continue the process as necessary for additional transfers.

When it is determined that an A/R disposes of income that would be a resource the next month (e.g., a lump sum payment) for reasons other than ordinary and legitimate expenses, develop a transfer of resources penalty.  If the A/R gives away or assigns the right to receive recurring income, develop a transfer of resources penalty.  All the policies and procedures for OBRA ’93 transfer of resources apply to a transfer of income.

· If the income is a lump sum, determine a penalty based on the value of the lump sum minus ordinary and legitimate expenses.

· If the A/R assigns or gives away recurring income, determine a penalty for each income payment given away.  Do not impose a penalty for a fraction of a month.



	
	


OBRA ’93 TRANSFER POLICY FOR APPLICANTS/RECIPIENTS

(Effective 8/11/93)

Step 1

Subtract the compensation received from the CMV of the transferred resource.



a._______________ value of transferred resource



b.-______________  compensation received



c. _______________ uncompensated value (enter on line 2.a)

Step 2

Compute penalty.

a.__________ (1.c) divided  by ___________(NH PP BR*) = _________months          










                    penalty**

*NH PP BR (Nursing Home private pay billing rate):  the average Georgia private pay rate.  Refer

 to Appendix A.1.

**The number of months the A/R is ineligible for a nursing home/institutionalized hospice vendor payment.  Medicaid eligibility is not affected for NH or Institutionalized Hospice A/Rs.  However, do not approve eligibility for CCSP, ICWP, MRWP/CHSS, non-institutionalized Hospice or Deeming Waiver COAs until the penalty period expires.

The penalty begins the month in which the transfer occurred.  There is NO limit to the number of months a penalty may last.

MCCA UNCOMPENSATED VALUE DETERMINATION

Computing the Uncompensated
Follow the steps below to determine the uncompensated

               Value of a Transferred
value (UV) of a transferred resource for use in applying a

                                      Resource
transfer of resources penalty.




       Step 1
Subtract the value of countable resources (excluding the

transferred resource) from the appropriate resource limit.

· For applicants, use the value of resources in the month of

application.

· For recipients, use the value of the resources in the month

of discovery.

a. __________ current resource limit (individual/couple)

b. -__________value of resources

c. __________ amount of additional resources A/R could have

   owned and been eligible (enter on 3.b)




      Step 2
Subtract the compensation received from the CMV of the






Transferred resource.

a. ___________ value of transferred resource

b. -___________ compensation received

c. ____________ uncompensated value (enter on 3.a)

      Step 3
Subtract the result of Step 1(c) from the result of Step 2(c).



This is the amount used to compute the penalty.

a. _____________ uncompensated value (2.c)

b. -_____________ resource limit less current resources (1.c)

c. ______________ amount used to compute penalty

NOTE:  If an A/R has transferred more than one resource, develop a penalty for each transfer.  Complete step 1 for only the first transfer.
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